International Journal of Advanced Engineering, Management and Science (IJAEMS)

[Vol-1, Issue-5, August- 2015]
ISSN: 2454-1311

Key Highlights of the CompaniesAct, 2013-
| ncor por ation of the Companies

Anurag Sharma
B.Com (H), M.com, CA, CS (Inter)

Abstract— The current paper encompasses the key
changes and new aspects which came in Companies Law
with the introduction of the new Companies Act, 2013
relating to the provisions for incorporation of the
Companies. An attempt is made to sum up asfar as possible
the basic structure of the Companies Law in India in that
regard.
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l. INTRODUCTION
With the advent of the new Companies Act, 2013dhier
lot of discussion about the basic structure ofGloenpanies
Law in India and the direction in which it is heagli
relating to the incorporation if the companies. Whie old
Companies Act of 1956, in many aspects has become
obsolete, the new Companies Act of 2013 has ovezcom
almost all those deficiencies. In the current &etichave
tried to sum up the basic structure of the Comsahew
after the introduction of Companies Act 2013 degalin
mainly with the provisions of incorporation. The
Companies Act, 2013 introduces many new concepiis an
terms like ‘one-person company’ and has incorpdrate
certain new provisions for memorandum and artickés
association, like the concept of the entrenchmemtigions
in the articles of association of the company hagnb
introduced.

. COMPANY AND ITSTYPES
Apart from the existing two types of companies f(es
Companies Act, 1956), public or private limited quamy,
the Companies Act, 2013introduces a new entity “one
person company’ (OPC). An OPC means a company which
has only one person as its member (section 3(1) of
Companies Act, 2013).The rules also state that anly
natural person who is an Indian citizen and regideindia
can incorporate an OPC or be a nominee for the sole
member of an OPC.

The following diagram gives a brief account of e
requirements to be followed during the incorponmatid the
Company.
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M emorandum of association
The Companies Act, 2013clearly mention the contémts
the memorandum of association which are mandatody a
are similar to the provisions of the Companies A&56
and among others refer to the following:
* Name of the company with last word as limited or
private limited as the case may be
» State in which registered office of the company
will be situated
» Liability of the members of the company
However, the objects clause in the memorandum neets
to be classified as the following as given in thenpanies
Act, 1956:
i The main object of the company
ii. Objects incidental or ancillary to the attainmeht o
the main object (iii) Other objects of the company
(section 4(1) of Companies Act, 2013)
The main purpose in the Companies Act, 1956 tosiflas
the objects clause as per section 149 of the Coiepct,
1956, is to keep a tab on the company to commenge a
business ‘other objects of the company’ not incidkeir
ancillary to the main objects without complying teém
requirements as prescribed like passing a spesalution,
filing of declaration with the ROC among others.
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Name Reservation: The Companies Act, 2013includes the
procedure of applying for the availability of a narfor a
new company or an existing company in sections ()
4(5) of Companies Act, 2013.

Articles of association

The Companies Act, 2013 introduced the concept of
entrenchment provision with respect to the artictds
association of a company. An entrenchment provisame
which is a more restrictive procedure comparedassing a
special resolution for any alteration in the aesclof
association.

A private company can include entrenchment prowisio
only after all its members agree to it, and in cafsa public
company, if a special resolution is passed (secHoaf
Companies Act, 2013).

I ncor por ation of a company

The Companies Act, 2013includes a mandatary deiara
stating that all provisions of the Companies A&58 have
been complied with, which are in line with the ¢ixig
requirements of Companies Act, 1956.

Additionally, an affidavit from the subscribers tine
memorandum and from the first directors has to iteel f
with the ROC, to the effect that they are not coted of
any offence in connection with promoting, forming o
managing a company or have not been found guiltgngf
fraud or misfeasance, etc., under the Companies 28at3
during the last five years along with the complds¢ails of
name, address of the company, particulars of every
subscriber and the persons named as first directors

The Companies Act, 2013 further prescribes thatgérson
furnishes false information, he or she, along wille
company will be subject to penal provisions as iepple in
respect of fraud i.e. section 447 of Companies Act,
2013(section 7(4) of Companies Act, 2013).

Formation of a company with charitable objects

Asper section 8 of Companies Act 2013,where itrisved
to the satisfaction of the Central Government thgierson
or an association of persons want to register tebms
under section 8 as a limited company for the fuethee of
above mentioned objects, the Central Government imay
licence issued in prescribed manner allow that qrersr
association of persons to be registered as a lincibenpany
under this section without the addition to its naafethe
word “Limited”, or as the case may be, the wordsvate
Limited”, and thereupon the Registrar shall, onligggtion,

in the prescribed form, register such person oo@sson
of persons as a company under this section.
Commencement of business

As per the provisions of section 149 of the ComesuAict,
1956 outlining the requirement with respect to the
commencement of business for public companiestthat

a share capital would now be applicablé\td. companies.
The Companies Act, 2013 empowers the ROC to iritiat
action for removal of the name of a company in chse
company’s directors have not filed the declaratelated to
the payment of the value of shares agreed to lemnthy the
subscribers to the memorandum and that the paishape
capital of the company is not less than the prbedriimits

as per the Companies Act, 2013, within 180 daystsof
incorporation and if the ROC has reasonable cauose t
believe that the company is not carrying on busines
operations (section 11 of Companies Act, 2013).
Registered office of company

The new Companies Act, 2013 makes it mandatoryafor
Companies to paint or affix its name and the addofsts
registered office in English and in Vernacular Laage,
outside every office or place of business and iatphe
following details in all its business letters, Hikads, letter
papers and in all its notices and other officiablpmations
which shall ensure transparency in dealings byctimepany
with stakeholders at large.

Alteration of memorandum

Alteration of Memorandum of Association is an imiaoit
exercise through which the company brings about the
required flexibility which is pertinent to its exénce and
survival as an entity.

An act like the change of situation requires théorpr
approval of the Board of directors or the permissib the
government or in certain cases both along with ecisp
resolution. It however has to be remembered thaitt dpm
the approval by government or the board of directorthe
appropriate authority concerned there are many rothe
statutory limitations involved in the alteration dhe
memorandum.

Subsidiary company not to hold shares in its holding
company

The existing provision of section 42 of the Comganict,
1956which prohibits a subsidiary company to holdrehk in

its holding company continue to get acknowledgedhia
Companies Act, 2013. Thus, the earlier concern ihat
subsidiary is a body corporate, it may hold sharesother
body corporate which is the subsidiary’s holdingnpany
continues to apply (section 19 of Companies Ac1,330

1. PROSPECTUS AND PUBLIC OFFER

Any business cannot run without funds. In case of a
incorporated company, initial capital always cormentf
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subscribers to the memorandum. As we have discussed
earlier post Commencement of Business, companyldhou
commence its business within 180 days by filing som
documents with Registrar of Companies. This is llega
requirement of Section 11, all subscribers showlidl phe
value of shares agreed to be taken by him and coynpa
should receive that money before filing documentfiling
for commencement of business. But this initial tapinay
not be sufficient for running a business. Publiodimg is a
fundamental proposition for legal structure calbedhpany.
The Companies Act, 2013 has introduced a new sectio
23to explicitly provide the ways in which a pubtiompany
or private company may issue securities.
Issue of Securities by Private Company:
A private Company may issue its securities:

i By way of right or bonus issue; or

ii. Through private placement.

Issue of Securities by Public Company:
A Public company may issue securities:

i. To public through prospectus i.e. “Public Offer”;

ii. Through private placement;

iii. Through right or bonus issue.

Offer of Securities for Sale:

Where a company allots or agree to allot any stesrof
the company with a view to all or any of those sities
being offered for sale to the public shall be tedaas if the
securities had been offered to the public for smpsSon
and as if persons accepting the offer were subsrsribor
those securities.

Any document by which this offer for sale to theblici is
made shall be deemed to be a prospectus issuetieby t
company. All enactments and rules related to prasge
and liability in respect of any mis—statements edce
applicable to such document.

If it is shown that:

i. An offer of the securities for sale to the publiasv
made within six months after the allotment or
agreement to allot; or

ii. At the date when the offer was made, the whole
consideration had not been received by company
for such securities;

iii. It will be presumed that such allotment or
agreement to allot securities was made with an
intention to the securities will be offered foresaéb
the public (section 25 of Companies Act, 2013).

Offer for Sale:

Where certain members of company propose to offeriev
or part of their holding of share to public, thegyrdo so in
accordance with prescribed procedure. This propossat

be in consultation with the Board of Directors aim
accordance with the any law for the time beingoircé.

Any such offer document shall be deemed to be paisp
issued by the company and all law and related éspectus
shall apply to this document.

All these members shall collectively authorize toenpany
to take all actions in respect of offer of saledad on their
behalf. They will reimburse the company all expanse
incurred by it on that matter (section 28 of ConiparAct,
2013).

Private Placement:

A company, whether private or public, may make ghév
placement of securities through issue of a “Private
Placement Offer Letter” (PPOL).

The offer of securities or invitation to subscribecurities
shall be made to such number of persons not exuogditty

or such higher number as may be prescribed inandial
year and on such conditions as may be prescribmdthis
purpose, qualified institutional buyers and empésyef the
company being offered securities under a scheme of
employees’ stock option shall not be counted.

If a company, listed or unlisted, makes an offeallot or
invites subscription, or allots, or enters intoagmeement to
allot, securities to more than the prescribed numiife
persons, same shall be deemed to be an offer tputblec.
There will be no difference on whether, the company
intends to list its securities or not on any redpgd stock
exchange. There will also be no difference whetherh
stock exchange is in or outside India. There sklath be no
difference company has already received any payraent
not (section 42 of Companies Act, 2013).

Variation in terms of contract or objects:

The Companies Act, 2013 states that a specialutsolis
required to vary the terms of a contract referrednt the
prospectus or objects for which the prospectus iassed
(section 27 (1) of Companies Act, 2013). The Congmmn
Act, 1956currently requires approval in a generaketing
by way of an ordinary resolution. The Companies, 2613
also requires that dissenting shareholders shadjilen an
exit offer by promoters or controlling shareholdéssction
27 (2) of Companies Act, 2013).

Shelf prospectus

The Companies Act, 2013 extends the facility oflfshe
prospectus by enabling SEBI to prescribe the ctasde
companies that may file a shelf prospectus. The fizones
Act, 1956 currently limits the facility of shelf gspectus to
public financial institutions, public sector banksr
scheduled banks (section 31 (1) of Companies Adt3p
Global depository receipts (GDRs)
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The Companies Act, 2013 includes a new sectioméable
the issue of depository receipts in any foreign ntou
subject to prescribed conditions (section 41 of Ganies
Act, 2013). Currently, the provisions of section @flthe
Companies Act, 1956 relating to further issue airsh are
being used in conjunction with the requirements daded
by SEBI for the issuance of depository receiptsseneral
aspects across the Companies Act, 2013, it appleairshe
Companies Act, 2013 supplements the powers of 3iBI
incorporating requirements already mandated by SEBI
Share capital

The new Companies Act, 2013 introduced some siganifi
changes in the provisions relating to Share capitad
debentures. For instance, the Companies Act, 26#8 dot
give any saving of section 90 of the Companies AB§6
to private companies. Therefore, the applicabitify the
sections of the Companies Act, 2013are now apgkctb

private companiesand no longer restricted to public

companies only. Now there are only two kinds ofreha
capital that can be newly issued.

Prohibition on issue of shares at a discount

As per Companies Act, 2013, Companies are not ini
to issue shares at a discount with the only exoeptf
sweat equity shares, where shares are issued toyrap
in lieu of their services (section 53 and Sectioh &
Companies Act, 2013). Explanation | defined comptory
the purpose of this section and explanation |lrdfisweat
equity.

Issue and redemption of preference shares

The Companies Act, 2013follows the same provisanef
the Companies Act, 1956, with some minor changée T
existing requirement which states that a compamnat
issue preference shares having a redemption pefiotbre
20 years remains the same except in case of infcagte
projects. Infrastructure projects are defined ihesiule VI
of the Companies Act, 2013 and shares issued &setlare
subject to redemption at such percentage as poesicon
an annual basis upon the option of preference bbkters.
The Companies Act, 2013 does not provide for amajte
with respect to non-compliance with the provisidntfis
section.

I ssue of bonus shares

The Companies Act, 2013 includes a specific sectayn
issue of fully paid-up bonus share. The issue ofiuso
shares can be made out of the free reserves cetheities
premium account or the capital redemption reseceeant,
subject to the fulfillment of certain conditionskdi the
authorization by the articles, approval in the gehe
meeting etc. (section 63 of Companies Act, 2013).

The below diagram depicts the procedure to be Vi@t
during the incorporation process:

Select name for the proposed company

Apply for Directors Identification Number (DIN} and Digital Signatures (DSC)

Draft Memorandum and Articles of Association and other incorporation
documents

Filing /E-filing of various Stamped/digitally signed documents with the ROC

Pay applicable fees to the ROC

Obtain Certificate of Incorporation

V. CONCLUSION
With the introduction of the new Companies Act, 201
can truly be said that the process and requirementse
followed for the incorporation of a company in many
aspects are now at ease. The continue importanee gy
the Ministry of Corporate towards E-Filling and Ol
services can be seen with their efforts to makeryeve
transaction as far as possible, paperless. Thecoewanies
act has new standards in the corporate laws iralndiich
will help the Indian corporate to keep pace with
international standards.
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